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IN THE UTAH COURT OF APPEALS

OGDEN CITY,
Plaintiff/Appellee,
Case No. 20050105-CA
v.
DENNIS FERNANDEZ,
Defendant/Appellant.

BRIEF OF APPELLEE
JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS
Defendant appeals from his conviction for Domestic Violence Assault, an
infraction in violation of Utah Code Ann. §76-5-102 and Domestic Violence in the
Presence of a Child, an infraction, in violation of Utah Code Ann. §76-5109. l(2)(c). This court has jurisdiction over this appeal under Utah Code
Annotated §78-2a-3(2)(e).
ISSUES ON APPEAL AND STANDARDS OF REVIEW
ISSUE 1: Whether Defendant's equal protection rights were violated as a
result of his case being filed in the Second District Court rather than a Weber
County Justice Court.

1

Standard of Review: "Constitutional challenges to statutes present
questions of law, which we review for correctness/5 Provo City Corp. v.
Thompson, 86 P.3d 735, 737 (Utah 2004).
Issue 2: Whether the trial court was correct in denying defendant a jury
trial after the City amended all three counts to infractions.
Standard of Review: A trial courts legal determinations are reviewed nondeferentially for correctness. State v. Pena, 869 P.2d 932, 935-36 (Utah 1994).
RELEVANT STATUTES AND RULES
Utah Code Ann. §78-3-4(8)
Utah Code Ann. §77-l-6(2)(e)
Utah Rules of Criminal Procedure Rule 4(d)
STATEMENT OF THE CASE
On May 10, 2004, Ogden City charged the Defendant, Dennis T.
Fernandez, with one count of Domestic Violence Assault, a Class B Misdemeanor,
one count of Domestic Violence in the Presence of a Child, a Class B
Misdemeanor, and one count of Intoxication, a Class C Misdemeanor. The case
was set for a jury trial on January 7, 2005. On January 5, 2005, the City filed an
amended information alleging the same offenses as filed on May 10, 2004, but
amending each count to an infraction. At the conclusion of a bench trial held
before the Honorable Ernie Jones, the Defendant was found guilty of Domestic
Violence Assault, an infraction, and Domestic Violence in the Presence of a Child,
an infraction. The trial court placed the Defendant on court probation for a period
2

of 12 months and sentenced Defendant to pay a fine of $350.00 and to complete
Domestic Violence Counseling. Defendant was not sentenced to any jail time.
Defendant timely appeals his conviction.
STATEMENT OF FACTS
Since Appellant is not challenging any of the facts surrounding the charges
filed by the City, a factual basis is not needed.
SUMMARY OF THE ARGUMENTS
It is the position of the City that, since Ogden City does not have a justice
court, the proper venue for this case is the Second District Court. Additionally,
since the charges were amended to infractions, thus eliminating any possibility of
jail time, it was proper for the trial judge to deny Defendant a jury trial.
ARGUMENT
I.

THE DEFENDANT'S EQUAL PROTECTIONS RIGHTS WERE
NOT VIOLATED BECAUSE OGDEN CITY DOES NOT HAVE A
JUSTICE COURT AND UNDER UTAH LAW IS ALLOWED TO
CARRY OUT ITS PROCEEDINGS IN THE DISTRICT COURT
WHERE THE CITY IS LOCATED
Under 78-3-4(8)(c) of the Utah Criminal Code, a District Court has subject

matter jurisdiction in Class B and C Misdemeanors, Infractions and ordinance
violations if "[t]he offense occurred within the boundaries of the municipality
in which the district courthouse is located and that municipality has not
formed a justice court." (emphasis added).
To date, Ogden city has not formed a justice court, nor has it been

3

required to by any state law. Because the Second District Courthouse is located in
Ogden city, the Second District Court is entitled to hear misdemeanor, infraction
and ordinance violations that occur within Ogden City.
Even though the appeals process is slightly different between a District
Court and Justice Court, it is absurd to say that the Defendant's equal protection
rights were violated because the Defendant is still entitled to an appeals process no
matter what venue the case was originally held in.
The Defendant's crimes occurred within Ogden City. Therefore, pursuant to
the Utah Criminal Code, the proper venue for the Defendant's case was the
Second District Court thus preventing any violation of the Defendant's equal
protection rights.
II.

BECAUSE THE RIGHT TO A JURY IS TRIGGERED BY THE
TYPE OF PUNISHMENT AND NOT THE CRIME CHARGED,
DEFENDANT WAS NOT UNCONSTITUTIONALLY DENIED
HIS RIGHT UNDER THE UTAH STATE CONSTITUTION TO A
TRIAL BY JURY
In West Valley City v. McDonald, this court analyzed this exact same issue

and held that the trial court was proper in allowing the city to amend a speeding
charge from a Class C Misdemeanor to an Infraction, that by accepting the
amended information the court agreed not to sentence the defendant to jail, and
since there was no possibility of jail time the defendant did not have a right to a
jury trial. 948 P.2d 371, 375 (Utah Ct. App. 1997). In arriving at such a holding,
this court recognized that "[i]t is well established that the right to a jury trial is
triggered by the type of punishment a defendant faces." Id. at 374. Additionally,
4

under Rule 4(d) of the Utah Rules of Criminal Procedure, "[a] trial court may
allow the prosecution to amend a charge against a defendant at any time before the
defendant is convicted 'if no additional or different offense is charged and the
substantial rights of the defendant are not prejudiced.5" Id. at 373. Finally, §77-16(2)(e) of the Utah Rules of Criminal Procedure "provides for a jury trial for
criminal defendants except when charged with an infraction."

Id. (emphasis

added).
Not only did this court uphold the trial court's decision in McDonald, but it
has since upheld other similar cases. In South Ogden City v. Hartigan, appellant
appealed his conviction for making an improper turn and contended that "the City
violated his constitutional rights by amending the charge to an infraction so as to
deprive him of his right to a jury trial." 2000 UT App 149. This court reiterated
its holding in McDonald and stated that "[b]ecause appellant was legitimately
charged with an infraction and faced no possibility of jail time, he was not entitled
to a jury trial." Id.
This court has not only held that a defendant is not entitled to a jury trial in
cases when a Class C Misdemeanor has been amended to an Infraction, but has
also upheld a recent case in which a Class B Misdemeanor was amended to an
Infraction.

In Ogden City v. Ford, the City amended a Class B Assault to an

infraction. 2005 UT App 16. Ford argued that because the charge was amended
to an infraction, he was denied his constitutional right to a jury trial. Id. This
court once again emphasized the fact that a defendant is not entitled to a jury trial
5

in cases of an infraction. "The charge in the original and amended information
was identical, but the charge was reduced from a misdemeanor to an infraction
that could not result in a jail sentence. Because 'the right to a jury trial is triggered
by the type of punishment a defendant faces, once the charging information was
amended to an infraction, Ford 'faced no possibility of jail time and thus had no
right to a jury trial."5 Id. (quoting McDonald 948 P.2d at 374).
Like the aforementioned cases reviewed by this court, the Defendant's
constitutional rights were not denied or violated. First, his right to a jury trial was
eliminated once the City filed an amended information amending all three counts
to infractions. Second, the charges in the original and amended informations were
identical. Third, by accepting the charges as infractions, the trial court agreed not
to impose any jail time. Therefore, under Utah law, the Defendant had no right to
a jury trial. As such, the City would ask this court to follow its previous precedent
and uphold the trial courts decision to amend the information to infractions and
deny Defendant a jury trial.
CONCLUSION
Based upon Utah law, the Second District Court was the proper venue for
the Defendant's case. Additionally, based upon previous precedent established by
this court and current Utah law, it was proper for the District Court to allow the
charges to be amended to infractions and deny the Defendant a jury trial.

6

ORAL ARGUMENT NOT REQUESTED
The Appellee does not request oral arguments in these matters for two
reasons. First, based upon Rule 29 (a)(1) of the Utah Rules of Appellate
Procedure, the issue of whether Ogden City should be required to have a justice
court is a frivolous claim. Second, based upon Rule 29 (a)(2), the issue of whether
or not a defendant is entitled to a jury trial in cases of infractions has been recently
authoritatively decided by this court as recently as January 13, 2005 in Ogden City
v. Ford. In the alternative, the legal arguments have been adequately presented in
the briefs enabling this court to reach a decision.

DATED this l£_ day of October, 2005.

O^en/City Attorney

CERTIFICATE OF SERVICE
I certify that on this |(S

day of October, 2005,1 personally mailed true

and correct copies of the foregoing Brief of Appellee to the following:
UTAH COURT OF APPEALS
Appellate Clerks Office
450 South State, Fifth Floor
PO Box 140210
Salt Lake City, Utah 84114-0210
Jason Schatz
Schatz & Anderson
366 E. 900 S.
Salt Lake City, Utah 84111
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ADDENDUM

capital felony,
(g) appeals from the orders on petitions for
extraordinary writs challenging the decisions of
the Board of Pardons and Parole except in cases
involving a first degree or capital felony;
(h) appeals from district court involving domestic relations cases, including, but not limited
to, divorce, annulment, property division, child
custod}', support, parent-time, visitation, adoption, <md paternity,
(i) appeals from the Utah Military Court; and
(j) cases transferred to the Court of Appeals
from the Supreme Court
(3) The Court of Appeals upon its own motion only
«nd by the vote of four judges of the court may certify
jo the Supreme Court for original appellate review
and determination any matter over which the Court of
appeals has original appellate jurisdiction.
(4) The Court of Appeals shall comply with the
requirements of Title 63, Chapter 46b, Administrative
procedures Act, in its review of agency adjudicative
proceedings.
2001
CHAPTER 3
DISTRICT COURTS
Section
78-3-4.

Jurisdiction — Appeals.

78-3-4. J u r i s d i c t i o n — A p p e a l s .
(1) The district court has original jurisdiction in all
matters civil and criminal, not excepted in the Utah
Constitution and not prohibited by law.
(2) The district court judges may issue all extraordinary writs and other writs necessaiy to carry into
effect their orders, judgments, and decrees.
(3) The district court has jurisdiction over matters
of lawyer discipline consistent with the rules of the
Supreme Court.
(4) The district court has jurisdiction over all matters properly filed in the circuit court prior to July 1,
1996.
(5) The district court has appellate jurisdiction to
adjudicate trials de novo of the judgments of the
justice court and of the small claims department of the
district court.
(6) Appeals from the final orders, judgments, and
decrees of the district court are under Sections 78-2-2
and 78-2a-3.
(7) The district court has jurisdiction to review:
(a) agency adjudicative proceedings as set
forth in Title 63, Chapter 46b, Administrative
Procedures Act, and shall comply with the requirements of t h a t chapter, in its review of agency
adjudicative proceedings; and
(b) municipal administrative proceedings in
accordance with Section 10-3-703.7.
(8) Notwithstanding Subsection (1), the district
court has subject matter jurisdiction in class B misdemeanors, class C misdemeanors, infractions, and
violations of ordinances only if:
(a) there is no justice court with territorial
jurisdiction;
(b) the matter was properly filed in the circuit
court prior to July 1, 1996;
(c) the offense occurred within the boundaries
of the municipality in which the district courthouse is located and that municipality has not
formed a justice court; or

malion covering a Hnpie criminal episoue alleging the commission of a felony 01 a class A
misdemeanor.
2000
CHAPTEK 3a
JUVENILE COURTS
Pari J
General Provisions
Section
78-3a-101.
78-3a-102

78-3a-103.

78-3a-104.
78-3a-105.
78-3a-106.
78-3a-107.
78-3a-108.
78-3a-109.

78-3a-110.

78-3a-lll.

78-3a-112.

78-3a-113.

78-3a-114.

Title.
Establishment of juvenile court — Organization and status of court —
Purpose.
Definitions (Effective until July 1,
2004 J.
Definitions [Effective July 1, 20041.
Jurisdiction of juvenile court — Original — Exclusive.
Concurrent jurisdiction — District
court and juvenile court.
Search warrants and subpoenas — Authority to issue.
Judges of juvenile court — Appointments — Terms.
Sessions of juvenile court.
Title of petition and other court documents — Form and contents of petition — Order for temporary custody
— Physical or psychological examination of minor, parent, or guardian
— Dismissal of petition.
Summons — Sendee and process —
Issuance and contents — Notice to
absent parent or guardian — Emergency medical or surgical treatment
— Compulsory process for attendance of witnesses when authorized.
Venue — Transfer or certification to
other districts — Dismissal without
adjudication on merits.
Appearances — Parents to appear
with minor — Failure to appear —
Contempt — Warrant of arrest,
when authorized — Parent's employer to grant time off — Appointment of guardian ad litem.
Minor taken into custody by peace
officer, private citizen, or robation
officer — Grounds — Notice requirements — Release or detention —
Grounds for peace officer to take
adult into custody [Effective until
July 1, 2004].
Minor taken into custody by peace
officer, private citizen, or probation
officer — Grounds — Notice requirements — Release or detention —
Grounds for peace officer to take
adult into custody [Effective July 1,
2004].
Placement of minor in detention or
shelter facility — Grounds — Detention hearings — Period of detention
— Notice — Confinement of minors
for criminal proceedings — Bail laws
inapplicable, exception [Effective
until July 1, 2004].

§ 77-1-4

CODE OF CRIMINAL PROCEDURE

Libiary References
Sentencing and Punishment C^4
C J S Criminal Law §§ 1420 to 1422 1458
WcstlawKcyNumbciScaich 3S0Hk4
J460 1471 1480 1504 to 1505 1511 to

§ 7 7 - 1 - 5 . Prosecuting parly
A criminal action for any violation of a state statute shall be prosecuted in the
name of the state of Utah A criminal action for violation of any county or
municipal ordinance shall be prosecuted in the name of the governmental
entity involved
Laws 1980 c 15 § 2
Cross References
Prosecution by state see Const Ait 8 § 16
Library References
Indictment and Inlormation <s=»26
Westlaw Key Number Seaich 210k26
C J S Indictments and Inloimations § 33

§ 7 7 - 1 - 6 . Rights of defendant
(1) In criminal prosecutions the defendant is entitled
(a) To appear in person and defend in person or by counsel,
(b) To receive a copy of the accusation filed against him,
(c) To testify in his own behalf,
(d) To be confronted by the witnesses against him,
(e) To have compulsory process to insure the attendance of witnesses in his
behalf,
(f) To a speedy public trial by an impartial jury of the county or district
where the offense is alleged to have been committed,
(g) To the right of appeal in all cases and
(h) To be admitted to bail in accordance with provisions of law, or be
entitled to a tnal within 30 days after arraignment if unable to post bail and if
the business of the court permits
(2) In addition
(a) No person shall be put twice in jeopardy for the same offense,
(b) No accused person shall, bcfoie linal judgment, be compelled to ad
vance money or lees to secuie lights guaranteed by the Constitution oi the
laws of Utah, oi to pay the costs of those lights when received,
(c) No person shall be compelled to give evidence against himself,
(cl) A wile shall not be compelled to testify against her husband nor a
husband against his wife and
(e) No person shall be convicted unless by veidict ol a jury, oi upon a plea
of guilty oi no contest, oi upon a judgment of a com t when trial by jiuy has
been waived or in case of an mliaction upon a judgment by a magistiatc
Laws 1980 c 15 ** 2
Codifications C 1 9 5 ^ 77 1 5

Rule 2

UTAH RULES OF CRIMINAL PROCEDURE

396

NOTES TO DECISIONS
Cited in State v Gardner, 2001 UT 41, 23
R3d 1043

Rule 2. Time.
(a) In computing any period of time, the day of the act or event from which
the designated period of time begins to run shall not be included. The last day
of the period so computed shall be included, unless it is a Saturday, a Sunday,
or a legal holiday. When a period of time prescribed or allowed is less than 11
days, intermediate Saturdays, Sundays, and legal holidays shall not be
included in the computation.
(b) When an act is required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in its discretion:
(1) with or without motion or notice, order the period enlarged if request
therefor is made before the expiration of the period originally prescribed or as
extended by a previous order; or
(2) upon motion made after the expiration of the specified period, permit the
act to be done if there was a reasonable excuse for the failure to act; but the
court may not extend the time for taking any action under the rules applying
to a judgment of acquittal, new trial, arrest of judgment and appeal, unless
otherwise provided in these rules.
(c) A written motion other than one that may be heard ex parte and notice
of the hearing thereof shall be served not later than five days before the time
specified for the hearing, unless a different period is fixed by rule or order of
the court. When a motion is supported by affidavit, the affidavit shall be served
with the motion and opposing affidavits may be served not less than one day
before the hearing unless the court permits them to be served at a later time.
(Amended effective April 1, 1999.)
Amendment Notes. — The 1999 amendment substituted "11 days" for "seven days" in
the last sentence in Subdivision (a).

Rule 3. Service and filing of papers.
(a) All written motions, notices and pleadings shall be filed with the court
and served on all other parties.
(b) Whenever service is required or permitted to be made upon a party
represented by an attorney, the service shall be made upon the attorney, unless
service upon the party himself is ordered by the court. Service upon the
attorney or upon a party shall be made in the manner provided in civil actions.
(c) The party preparing an order shall, upon execution by the court, mail to
each party a copy thereof and certify to the court such mailing.
NOTES TO DECISIONS
Service on attorney.
Notice served upon a party's attorney of

record is sufficient. State v. Wagstaff, 772 "*
987 (Utah Ct. App. 1989).

Rule 4. Prosecution of public offenses.
(a) Unless otherwise provided, all offenses shall be prosecuted by indie
ment or information sworn to by a person having reason to believe the ofte*1
has been committed.
(b) An indictment or information shall charge the offense for which t
defendant is being prosecuted by using the name given to the offense J
i„.„ ,xv. uT, ,.,^4-,,4„ ^r. \^xr c i n t ; n ( T ; n rnnH^p terms the definition ot

a y contain or be accompanied by a statement of facts sufficient to make out
probable cause to sustain the offense charged where appropriate. Such things
as time, places means, intent, manner, value and ownership need not be alleged
unless necessary to charge the offense. Such things as money, securities,
written instruments, pictures, statutes and judgments may be described by
any name or description by which they are generally known or by which they
may be identified without setting forth a copy However, details concerning
such things may be obtained through a bill of particulars. Neither presumptions of law nor matters of judicial notice need be stated.
(c) The court may strike any surplus or improper language from an
indictment or information.
(d) The court may permit an indictment or information to be amended at
any time before verdict if no additional or different offense is charged and the
substantial rights of the defendant are not prejudiced. After verdict, an
indictment or information may be amended so as to state the offense with such
particularity as to bar a subsequent prosecution for the same offense upon the
same set of facts.
(e) When facts not set out in an information or indictment are required to
inform a defendant of the nature and cause of the offense charged, so as to
enable him to prepare his defense, the defendant may file a written motion for
a bill of particulars. The motion shall be filed at arraignment or within fen
days thereafter, or at such later time as the court may permit. The court may,
on its own motion, direct the filing of a bill of particulars. A bill of particulars
may be amended or supplemented at any time subject to such conditions as
justice may require. The request for and contents of a bill of particulars shall
be limited to a statement of factual information needed to set forth the
essential elements of the particular offense charged.
(f) An indictment or information shall not be held invalid because any name
contained therein may be incorrectly spelled or stated.
(g) It shall not be necessary to negate any exception, excuse or proviso
contained in the statute creating or defining the offense.
(h) Words and phrases used are to be construed according to their usual
meaning unless they are otherwise defined b}^ law or have acquired a legal
meaning.
(i) Use of the disjunctive rather than the conjunctive shall not invalidate the
indictment or information.
(j) The names of witnesses on whose evidence an indictment or information
was based shall be endorsed thereon before it is filed. Failure to endorse shall
not affect the validity but endorsement shall be ordered by the court on
application of the defendant. Upon request the prosecuting attorney shall,
except upon a showing of good cause, furnish the names of other witnesses he
proposes to call whose names are not so endorsed.
(k) If the defendant is a corporation, a summons shall issue directing it to
appear before the magistrate. Appearance ma}^ be by an officer or counsel.
Proceedings against a corporation shall be the same as against a natural
person.

C r o s s - R e f e r e n c e s . — Accused entitled to
copy of accusation, Utah Const., Art. I, Sec. 12.
Criminal Code definition of "corporation,"
§ 76-2-201.
Criminal'Code not strictly construed, 5 76-1106.
o- • ,
M-I-*, r
,c. nn
^nminal responsibility of corporation, § 762-204
'
n .' .
v^nminal responsibility of person for conduct
m name of corporation, § 76-2-205.
Double jeopardy, Utah Const., Art. I, Sec. 12;
§§ 76-1-401 to 76-1-405, 77-1-6.

General definitions for Criminal Code, § 761 -601.
"Indictment" defined, § 77-1-3.
"Information" defined, § 77-1-3.
Judicial notice, Rules of Evidence Rule 201.
Jurisdiction of military court, s 39-6-16.
Justice courts. criminal jurisdiction, § 78-5i n 4 d
i U
u

con

^ heMJuveniles, jurisdiction. §§ 78-3a-104, 78-3aiQ5.
Nonmaterial errors and mistakes, Rule 30.
Preliminary examination, Rule 7.
Proof of corporate existence, § 77-17-5.

